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RODUCTIVITY claims arise after a change. They are
usually complex and become difﬁcult and time-consuming
to prove. The claimant has a number of recognised
options with which to submit its claim including the measured
mile approach, industry study or total cost method.
The responding party will be left with a large number of
documents to work through, in which it will endeavour to
address the complexities of the lost productivity which followed
the event and ultimately give entitlement to the claimant for
full reimbursement of its costs. The responding party will be
clearly entitled to question why it is liable for the full cost of lost
productivity if it can counter argue and prove that part of these
costs are the liability or, in the very least, the responsibility of
the claimant.
The tender process allows the contractor to insert outputs for
work activities based on its planned sequence of work and its
approach to the project duration. The submitted programme can
be questioned by the employer and it is entitled to interrogate
activity durations and outputs included for any given element
of work. Ultimately, the responsibility to perform to the
programme is that of the contractor and it is for it to produce a
programme that ensures completion, this should be borne out of
the general good principles of planning and a hierarchical decision
strategy which includes:
•
•
•
•
•
•
•
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How to control work processes.
How to manage the control.
How to manage design.
The most appropriate construction methods.
The procurement process and decision making criteria for the
appointment of subcontractors.
The coordination of multiple elements within the programme.
Ensuring management of time and cost — without affecting
quality.

The purpose of the contractor’s programme is to manage the build
process and meet completion on time, but in the event of change
it becomes a baseline to measure the planned resource levels
against the actual.
The programme provides valuable information on the timing
and sequence of activities and material requirements but when a
change takes place we are generally concerned with the effects
on resource levels. These are generally made up of the following
levels; labour, plant and stafﬁng. It is these levels that present
difﬁculty to a contractor in presenting a claim based on a change
that results in a lack of productivity.
An arising claim will need to address the reduction in
productivity and isolate the costs that this attracts. This article will
focus on the lack of productivity caused to the planned labour
levels and understand whether these are unique to the project, the
country or the individual — or whether it is a combination of all
that causes the loss.
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that surround the lack of productivity that
results from a change or event.
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The law has thus far been fairly predictable
and would warrant a detailed analysis of
submissions made to a tribunal. Of late,
there has, however, been a signiﬁcant shift
in the approach to the interpretation of
quantum, particularly where a tribunal has
decided liability. The test for determining
all quantum issues was an audit trail of
paperwork, diaries, invoices, certiﬁcates,
bank statements and the like, but this
pragmatic nature would not determine the
elements of lost productivity that may not
be the liability of the employer. The best
methods and approach for this are:
•

•

•

A cost system that allows an audit trail
of cause, effect and entitlement. This
method would provide the speciﬁc
elements of lost productivity if there
was sufﬁcient detail.
In the absence of such a system then
the use of the records available should
be the next alternative, for example
invoices, payslips and diaries. This
would require the speciﬁc reference
to lost productivity to be included in
the entries.
In the absence of either, and where
the claiming party uses a global
approach due to a genuine inability
to extract cost information from its
records, the parties should consider
the background circumstances which
explain the genesis and purpose of
the contract and how records should
have been collated and what should
probably have been in the minds of
the parties when they contracted. If
a genuine inability to produce the
records to a satisfactory level exists
and this is accepted, then the parties
would have to act pragmatically. It
is at this point that the parties
should give speciﬁc regard to the
intrinsic and extrinsic factors that
affect productivity.

Here, the parties need to have regard
to intrinsic and extrinsic factors and a
willingness to appreciate the circumstances
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It was William Schwartzkopf who listed
labour productivity as a function of various
controllable and uncontrollable factors. He
listed these under six groups, comprising
schedule acceleration; change in work;
management characteristics; project
characteristics; labour and morale; and
project location/external conditions.
Having previously discussed the use of
indices within the presentation of claims
and how these can be applied to different
countries, it is reasonable to suggest
that operatives in any country will react
differently to the above and therefore the
application of indices from the USA is not
relevant to the labour market of Africa.
The matters that seem signiﬁcant
when a change takes place in the African
industry are slow release of information;
workers fatigue and ability to adapt;
strikes; negative labour inﬂuences; lack
of communication; low morale; public
opinion; cumbersome procedures and
sophistication of workforce. At the centre
of a lack of productivity following a
change, is the workers’ right to strike. It
could be their understanding (rightly or
wrongly) that a change in circumstances
should result in better payment or
conditions and therefore they may use
change as a reason to receive better
beneﬁts and remuneration.
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It is not for the employer to
incur costs that are attributable
to the contractor’s supervisory
failings. It is not for the
contractor to clumsily bundle
all of its costs into claims for
loss of productivity.

Absenteeism

Crowding of trades

Labour relations

Acceleration

Defective engineering

Learning curve

Access restrictions

Differing site conditions

Overstafﬁng

Adverse weather

Dilution of supervision

Poor morale

Available craft labour

Untimely approvals

Poor project management

Changes, cumulative

Excessive overtime

Out-of-sequence work

Competition for labour

Failure to coordinate

Rework and errors

Craft labour turnover

Fatigue

Schedule compression

The right to strike is enshrined in the
South African constitution. Workers have
a right to strike, and employers have a
right to lock out workers, if a dispute
cannot be resolved. An unprotected strike
is simply a strike that does not comply
with the Labour Relations Act. This act
uses the term ‘protected strike’ to describe
a strike that complies with its provisions.
The provisions require that i) the dispute
has been referred to a council or the
Commission for Conciliation, Mediation
and Arbitration; ii) a certiﬁcate that a
dispute remains unresolved must have
been issued; iii) 30 days must have elapsed
since the referral; and iv) a written notice
of a strike must have been given to the
employer 48 hours prior to it taking place.
If these provisions are met, then the strike
will be protected. Strikers may not be
dismissed and no civil legal proceedings
may be brought against them.
A strike is unprotected if it does not
comply with the Labour Relations Act.
A court may grant an interdict against
an unprotected strike and order the
payment of compensation for any loss
Factors to a lack or loss of productivity that have been given in
the USA.
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The many extrinsic factors that can affect productivity put forward
by Dr Ibbs in 2009.

•

•

If we were to consider these with the
number of extrinsic factors that Dr Ibbs
suggested in his presentation Measuring
Productivity for Improved Project
Performance in 2009, then there are
literally dozens of factors.

attributable to the strike. Participation in
an unprotected strike may also constitute
a fair reason for dismissal, but the strikers
are not acting illegally. An unprotected
strike does amount to misconduct in terms
of the employer’s disciplinary code, and
would amount to a breach of contract at
common law. An employer may also seek
compensation for damages arising as a
consequence for unprotected strike action.
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During protected strikes, employers do
not have to pay workers, unless workers
ask that payment in kind (accommodation,
food, basic amenities) be continued, and
may fairly dismiss a worker for misconduct
or for operational needs. After a strike
has ended, an employer may recover the
monetary value of payment in kind through
civil proceedings in the Labour Court. This
also applies after legal lockouts. Further
intrinsic issues that arise include:
•

•

A consideration of the company
management ethos conforming to
the requirements of a multi-racial/
tribal workforce and the need for
clear instructions to be given to the
operatives upon receipt of a change
that allows the operatives to fully
understand and act upon the matter
before them.
In some workforces, a change is
considered as an event that permits
the contractor to make more money
and therefore workers may decide
that they wish to do the same. This
may be a consideration in areas where

the local currency is weak against
the home currency of the contractor
undertaking the work. The imbalance
of the rand to the pound and dollar
may be a root cause for a lack of
productivity amongst an African
workforce.
The workforce may use the event
as the bargaining tool for better
conditions in respect of travel
arrangements, food allowances,
clothing and laundry — all of which
are important matters for African
labour.
The workforce may possess a general
inability to respond to new or
amended tasks and rely on direction
from an absent supervisor which result
in more idle time.

It is accepted that change is part
of all construction contracts and
with change there is a cost.

The costs that arise for the resulting lack
of productivity can become payable by
the employer in a resulting claim. It would
therefore be to the advantage of the
contractor to submit on a global cost basis.
It is also unlikely, except in the case of
the resulting strike issue, that a contractor
would particularise its claims with such
detail. The responsibility for the event is
that of the employer, the responsibility to
manage the event is that of the contractor.
It is for the contractor to ensure that
the management system that it operates
provides resolution against such problems,
whether this be by its induction process or
its hands on role on site where it discusses
speciﬁc issues with its operatives either in
their native tongue or otherwise. It is not
for the employer to incur costs that are
attributable to the contractor’s supervisory
failings. It is not for the contractor to
clumsily bundle all of its costs into claims
for loss of productivity which will result
following a change or an event and expect
a tribunal to make an informed decision
on such.
The contract provides for the tenderer
to propose its costs, activities, sequences
and, importantly, its objectives for the
programme that make the execution of the
work a success. This should include how it
intends to react to changes without causing
a loss of productivity cost that arises from
its own management operations. However,
it does seem that the operatives in certain
countries will react differently to change.
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to discuss costs that may arise or have arisen. The existence of
such indices is not readily available and would require signiﬁcant
research to source the data required, but they would provide an
invaluable method of understanding the intrinsic and extrinsic
factors that inﬂuence an operative when confronted by a change
to its activities or workload.
A starting point would be the comparison of an alternative
country with the USA, where the Mechanical Contractors
Association of America (MCAA) suggested 16 productivity factors
and listed each with a gearing to identify the percentage for minor,
average and major losses. The gearings provide productivity
factors as percentages to add to labour costs for change orders
and/or original contract hours. As you would expect, the use
of this is often coupled by the contractor claiming all of the
conditions to its claim sum.
The MCAA study is readily available and is employed by
claimants in the USA to a wide variety of projects. The limitations
to its use are provided by the MCAA itself, who states:

It is accepted that change is part of all
construction contracts and with change
there is a cost. The ideal situation would
be where there is a reasonable period of
the activity undertaken on site prior to the
change that affects the productivity. This
would then allow consideration to be
given to the period of time taken to
complete the activity after the effect of
the change. This allows scrutiny of the
programme information and could be
adopted to understand the productivity
calculations and assumptions by way of
the measured mile approach. However,
this would need to be accompanied by the
contractor’s tender; subsequent invoices;
and labour records.
What if the employer was to agree that,
given the circumstances speciﬁc to the
country and possibly the contract, it was
prepared to utilise an indices as a means of
calculating the payment for the issues that
a contractor may have in re-establishing
its workforce to work on a change or an
event giving rise to a change? An employer
may suggest that it pays 1.12 of the initial
rate to deal with the human and country
factors and then it is for the contractor
to establish anything further on a cost
system or measured mile principle. This
would prevent the contractor from using
a total costs claim and would require its
submission of proper records to provide
and conﬁrm a loss of productivity.
Ultimately, the contract prevails and the
contractor must provide evidence in the
form of contemporaneous records to
adduce its claim correctly.

“These factors listed are intended to serve as a reference only.
Individual cases could prove to be too high or too low. The
factors should be tested by your own experience and modiﬁed
accordingly in your own use of them since percentages
of increased costs due to the factors listed may vary from
contractor to contractor, crew to crew and job to job.”
In the USA, courts and tribunals will accept the submission of
studies such as this but will limit its use within such proceedings
on the following basis:
•

•
•
•
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•

The use of indices may assist the engineer
in the computation of claims and provide
a helpful source of data for both parties

Source data for the studies is not always known and may be
anecdotal rather than empirical and viewed as self-serving for
industry participants.
General industry studies provide no guidelines in how to
apply factors where multiple causes have been identiﬁed.
The ﬁndings are not conclusive since there is no clear
application or no direct relationship to a speciﬁc project.
Courts are more willing to accept the studies as support
or rebuttal evidence rather than direct evidence of lost
productivity.
Industry studies are prepared for the purpose of forward
pricing of change orders and, therefore, are not for hindsight
use in claims for lost productivity.
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Factor

Minor loss

Average loss

Major loss

Trade stacking

10%

20%

30%

Morale and attitude

5%

15%

30%

Manpower reassignment

5%

10%

15%

Crew size

10%

20%

30%

Concurrent operations

5%

15%

25%

Dilute supervision

10%

15%

25%

Learning curve

5%

15%

30%

Errors and omissions

1%

3%

6%

Beneﬁcial occupancy

15%

25%

40%

Joint occupancy

5%

12%

20%

Site access

5%

12%

30%

Logistics

10%

15%

20%

Fatigue

8%

10%

12%

Ripple

10%

15%

20%

Overtime

10%

15%

20%

Weather change

10%

20%

30%

In the ﬁnal analysis, a contractor will continue to claim on a
total cost basis as it will not have the level of detail to satisfy any
employer enquiry into the intrinsic or extrinsic factors that have
been discussed in this article. This will return the contractor to
the mercy of a tribunal to satisfy the evidence requirements and
establish that there was no other means of measuring the costs
other than the submission of total costs; the contractor can justify
that the productivity rates used in its tender were reasonable;
the costs that the contractor has incurred as a result of a change
are not excessive; and the resulting additional costs are not the
responsibility of the contractor but the employer.
In the event of indices being provided and tested in the courts
or tribunals, they may offer some insight into the true value of loss
of productivity claims.
Damian James MRICS MCIArb MCIOB MCInstCES FCABE, Mediator
Consultant, Diales, Damian.James@diales.com
www.diales.com

The MCAA productivity factors and their percentage rating for effect on loss.

